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The PETI T] ON of Thomas Clark Leather Cale- 


maker in Briſto, near r 


HOUGH the laws and conflitution. of Eng- 
land are extremely averſe to monopolies in fo- 
reign trade, becauſe theſe ſtop the general cur- 
rent of it, yet they are favourable to the 

granting excluſive e to the inventors of particu- 


lar branches of art within the kingdom; becauſe thereby 
domeſtic invention, ingenuity, and enterpriſe are encoura- 
ged. Hence to the inventors of all new arts, or even pieces 
of mechaniſm, the King is, by the conſtitution, under 
ſtood to have a power of. granting an excluſive privilege 


for a certain number of years. But then, as even ſuch do- 
meſtic excluſive privileges partake, in ſome degree, of the 


bad effects of excluſive cs. = as to foreign trade; ſo 
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common prudence * common policy point out, that 
the law, when it grants theſe excluſive privileges to new 
inventions, muſt be much on its guard, that thoſe who 
get ſuch domeſtic privileges ſhould be juſtly intitled to 
them ; and particularly, ſhould be the real inventors of 
thoſe arts which they pretend to have invented. It often 
happens, that the real inventors of ſuch arts are themſelves 
the moſt modeſt, and that people who come after them, 
and who obſerve the value of that art, which even the man 
who invented it did not make a boaſt of, claim the merit 
of the invention; and hence it often happens that, in Eng- 
land, people claim and get patents for inventions which 0 

thers are the fathers of: But then, as ſoon as it appears 
that this is an impoſition, and that the pretended inven- 
tion was known to, and practiſed by other people, then 
the patent is diſregarded, and courts of juſtice look upon 
it with an averſion proportioned to the favour which it fot- 
an obtained. 

Thomas Clark the petitioner, a a in Edin- 
burgh, went, ſome years ago, a travelling into England: 
Being an ingenious man, he obſerved every thing that was 

curious in that country relating to his own art, and brought 
back to his own country the produce of his obfervations and 
inquiries. It would havebeen very well if he had ſtopped here; 
but his ambition went too far: Inſtead of being ſatisfied with 
the honour of bringing the inventions of another country 
home with him, he pretended theſe inventions were his 
own. And particularly, having obſerved a method known 
to a few leather-mechanics in England, of making leather 
ſnuff- boxes, and pen=-caſes, in a form which, by his means, 
is now very well known in this country, he pretended he 
was the author of this invention; and not only ſo, but ap- 
plied to his late Majeſty for a patent to Wave the excluſive 
e of e . + Lee Ee; 5 


e 

It is wel known, that patents of this Kind are very ally 
obtained: They are little elſe than the mere forms of office. 
Neither does any miſchief acerue from their being ſo eaſily 
obtained; for if the perſon who obtains the patent is the 
real inventor, he deſerves all the encouragement the patent 


can give him: and if he is not the real inventor, then 
other people have it always in their power to avoid the li- 


.. 


mitations of the patent, by ſhowing that he was not the 


inventor. Hence the petitioner eaſily obtained his patent, 


upon paying the fees of office; but did not attend that it 


was given periculo petentis, as every ſuch patent, in the 


nature of things, muſt be; ſeeing it is impoſſible to ſup- 


pole the officers of the Crown to be mechanics themſelves, 


and much leſs to be acquainted with the hiſtory of me- 


chanics in paſt ages, and in all the different parts of Britain. 
It happened that the reſpondent had been in the uſe, 


for many years, of making thoſe ſnuff-boxes and pen- 


caſes in England which the petitioner pretended he had 


invented in Scotland. But the petitioner, thinking that his 


patent was to him like an act of parliament excluding all 
mankind from dealing in his trade, brought an action of 
damages, or, as it is called in England, an action upon 
the caſe, againſt the reſpondent, before the Court of King's 


Bench, complaining, that the reſpondent, having infrin- 


ged his patent, had made many thouſand leather ſnuff- 


boxes and pen-caſes.; and therefore ieee for 500 


Sterling of damages. 
This queſtion being menely«a a matter of fact, to wit, 


Whether the reſpondent had been in uſe to make work of 
the ſame kind with the petitioner's, before the petitioner 
had obtained his patent, was, like all other queſtions of 

fact, remitted to a jury by Lord Mansfield; which jury, 


upon a proof led before them, found no ground for the 


action; upon which the court diſmiſſed it: And thereafter 


the court found coſts due. And the extent of theſe coſts 


having 
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having been remittal to be aſcertained by the proper of- 
ficer of court, they were fixed at L. 70 — A very 
moderate fam, when it is attended to what the expences 
of a trial by jury in the Court of King's Bench is. | 


The petitioner confeſſes, pages 7. and 8. that the queſtion 
in iſſue was, Whether the patent was vacated on account 


that the petitioner was not the inventor of the art? though 
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ended. & Te 


he ſays, without any evidence, that there was only one 

witneſs who de od, that Ko art had before been in- 
The words of the judgment are in * Wllowing words: * 

15 Afterwards, that is to ſay, on the day and at the place 
* within mentioned before the Right Honourable William 


„Lord Mansfield, the Chief Juſtice within written; having 
: “ aſſociated to bim John Way gentleman, by force of the 


“ ſtatute in that caſe made "nad provided, as well the 
* within-named Thomas Clark, as the within- named 
* John Laycock, do come by their attornies within na- 


med; and the jurors of the jury, whereof mention is in 
within made, — ſummoned come, who, to ſay the 


“ truth of the within contents, being ballotted, tried, 
and fworn, according to the form of the ſtatute ; ; and 


© fay, upon their oath, That the ſaid John Laycock is in 


noways guilty of che premiſes within laid to his charge, 


„% 1s the ſaid Thomas Clark hath within thereof com- 


plained againſt him: Therefore it is conſidered, that the 


_ © ſaid Thomas take nothing by his ſaid bill, but that he 


be in mercy, and for his alſo claim; and that the ſaid 


8 „John go thereof without day. And it is further 


* conſidered, that the faid John recover againſt the ſaid 


© Thomas: ſeventy pounds for his coſts and charges laid 
cout by him about his defence on this behalf, adjudged 
1 to — ſaic John by the Court of Our ſaid Lord the King, 


now FREY? by 4 own allent, according to the form be 
the 


1 ) 


« the ſtatute in the like caſe made and provided; and that 
the ſaid John have execution thereof,” gc. 

The uſual way in England is, that upon a decree giving 
coſts, the one attorney pays to the other the coſts taxed ; 
but as the petitioner was a native of Scotland, reſiding 


there, and ſo could not be attacked in England, he gave 
directions for Raving off the payment of the coſts from 


time to time, and thereby created ſundry expences of 
court, which amounted to L. 6: 18 3 over the L. 70, and 
then refuſed payment altogether. 

The reſpondent, 1n this fituation, was obliged to bring 
a proceſs in this Court againſt the petitioner, for payment 


of the above L. 70 of rin coſts, and L. 6: 18: 3 of 


ſubſequent coſts. 

The cauſe came before Lord Kennet, « on the 25th of July 
laſt; when the reſpondent produced the decree of 8 
Court of King's Bench upon ſtamp paper, and duly a 
thenticated by the ſignature and oath of the proper * 
But the defender made this extraordinary defence, in the 


following words: That no action lies againſt him for 


« the colts libelled; that there is no evidence that coſts 
66 


* were awarded CAE by Lord Mansfield or by the ver- 


dict of the jury, nor bad the maſter of the Court of 


“ King's Bench any power to tax any ſum of expences 


. © ings produced is not authentic.“ 


In order to check this cavilling humour, the 133 Or- 
dinary, of that date, pronounced the following interlocutor: 
_ * Ordains the defender, by a writing under his hand, to 
* confeſs or deny, whether or not it conſiſts with Kis 
* knowledge, that the judgment given in the Court of 
e King's Bench was conform to the atreſted copy produ- 


« * ced; ; and to e in the clerk's hands any letters of 
33 correſpondence 


whatever; and contends, that the copy of the proceed 


July 25. 
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0 correſpondence received by him from his attorney or 


_ « ſolicitor, in relation to the faid judgment, and chat 


„ betwixt ant next calling; with certification.“ 

The defender, ſeeing that this interlocutor run him to 
a point, and that his ſubterfuges could no longer avail 
him, gave tp his objections to the veracity of the decreet, 


ahd took up different ground. His words are 1n the minute 


of 29th of July laſt: * Rae, for the defender acknowledges, 


that the accompt purſued for was taxed to L. 70 Sterling; 
but the defender's plea is, That no action lies, either! in 


5 ' aw or equity, for payment thereof extra territorium.” 5 

His Lordſhip, on this confeſſion, ordered the parties to 
give in mutual memorials. And his Lordſhip, on con- 
ſidering them, pronounced the following interlocutor: 


The Lord Ordinary having conſidered this memorial for. 
the purſuers, with the counter- memorial for the defend- 


« er, repells the defences pleaded for the defender, and 
decerns againſt him for the. ſum of L. 70 Sterling of 


© expences awarded by the decree of the Court of King S 


"— Pence” ©” 
The petitioner repreſented; and; on tepretentstiom and 


anſwers, che Lord Ordinary adhered, on the 5th February J 


laſt. 

The petitioner gave in a ſecbud e en. which 
was refuſed without anſwers, on the 20th February laſt; 
and a third whichw as likewiſe refuſed without anſwers: 


And now he has preferred a petition, which your Lord- 


ſhips having « ordered. to be anſwered, the following anſwers 
are ſubmitted. * 5 
The queſtion upon which this'cauſe ſeems to depend is” . 
whether, after a caſe has been fairly and deliberately tried 
and decided in the court of one country, the party Who 


has been found to Have been in the wrong, and who ſub- 
ſtracts himſelf from che JurifdiQtion of that country in 


which. 


Fi Tos 
which he ls his cauſe, may, when he is pur ſued be- 


fore the Court of the country into which he retires, upon 
the decree which himſelf was the cauſe of pronouncing, 


is to be allowed to have the cauſe tried anew from begin- 
ning to end? Or, whether it is to be preſumed that the 
former deciſion was juſt, unleſs it be clearly proved to have 
proceeded upon ſome palpable injuſtice? _ 

The principles on which the interlocutor ſeems to ſtand 
firm, are theſe ; firfl, That the, deciſion of the ſupreme 


court of one country is intitled to credit and authority 
with the ſupreme court of another country, unleſs ſome 
palpable injuſtice be proved againſt it. 2dly, That this much 
more takes place, when the party, againſt whom judgment 

has been obtained in a foreign country, was himſelf provoker 


of the action in that country. And la/ily, That the petitioner 


had relief in England, and ought there to have ſought it, 


if he meant to complain of the decree as unjuſt. 
1, It is as evident a principle as any in government 


and expediency, that property {ſhould be aſcertained with 


as little delay, and at as little expence as poſſible. It is 


known from experience, that, except where the narrow- 
neſs of a country makes it in ſome degree tolerable, there 
is no circumſtance in legal procedure more ruinous and 


_ oppreſſive, than the dragging a. perſon through different 


courts before he can obtain his right, and obliging him to 
bear repeatedly all the expence, 


harder would. it be, if he was obliged to paſs through the 


courts of different countries, for the ſame ſubject o* liti- 


gation? * 


In 3 to 8 this * ITY and hardſhip, 
i there. 1 braced, SUES all. e nations, a certain 


comitas. aſt 
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eomitas and reſpect, in the courts of every nation, to the 
judgments of the courts of another nation. This goes 
jut the length it ought to go, and no further: For though 
the court of one country preſumes the judgment of the 
court of another country, to be juſt; yet, if a palpable 
injuſtice is proved in it, this comtas is made to ceaſe, 
The petitioner takes an unfair advantage of the reſpond- 
ent's 95 when he reprefents it as a demand to your 
Lordſhips to carry into execution a foreign decree; and 
maintains, that you are not blindfold to be the executors 
of other judges decrees. This is not what the reſpondent 

aſks: He only uſes the decree as -a ground of action; and 
he contends, that this ground of action is to be preſumed 
to he juſt, until his party proves it is unjuſt. 

Now, if this comtas takes place among the Courts of na- 
tions living under different ſovereigns, having different in- 
tereſts, and often hoſtile to each other, how much more ought 
it to take place betwixt the courts of two countries living 
under one ſovereign, united in intereſt, and Enit like ſiſters 
in amity? In ſuch a caſe Voet fays, No. 41. ad tit. De re 
Judicata, That the mutual aſſiſtance of Courts to one another, 
is not only comitatis, but neceſſitatis: And, in Holland, it is 
particularly injoined by the order of the States, , by the 1 [7th 
article of the Ordonantiæ opte juſtitis de Sleden. © 
; Authorities are numberleſs, in confirmation of theſe 
principles. Voet lays down the rule even broader than 
the reſpondent has here done, tit. De re judicata, No. 41. 

He obſerves, that the judge of one territory ought to in- 

terpoſe his authority for carrying into execution the ſen- 
tence pronounced by the judge of another territory, with- 
out entering into a thorough diſcuſſion of the merits of the 
judgment. His words are: Nec eam ad examen penitus 
_ © revocet, jo * Juſtitia ejus a equitate aac "ws 
TRIS 
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this 18 he only mentions two exceptions, to wit, Si 
animadvertet judex requiſitus ſententiam latam elle di- 


© recta contra ſui territorii ſtatuta, circa res immobiles 
cc 


„ alias abſque prolixa cauſz cognitione, conſtet ſententiam 


« nullam eſſe.“ 


In che ſame way Faber, in bis Rationalia ad leg. 75. De Jud. | 
gh, © Quod tamen fi dicas ipfas juriſdictiones, licet ſub 
diverſis principibus conſtitutas, ſibi invicem ſubſidiarias 


eſſe, mutuiſque auxiliis juvare ſe debere, non repugna- 
bo nec improbabo uſum litterarum quas rogatorias aut 
an requiſitorias vocant, quibus in hanc rem paſhm utimur. 
e Sed dicam inconvenens et abhſurdum fore, ſi judex reguiſitus 
% debet cognaſcere de nullitate Jententie Judicis requirentis; 
* quia id non adjuvare Het. ſed turbare Juriſdictionem quam 
« adjuvare deberet.” And a little after, Non alius de 


„ nullitate ſententiæ cognoſcere poteſt, quam qui poſſet 


4 cognoſcere de iniquitate per appellationem, cum fit u- 


* trumque ejuſdem poteſtatis. Proinde mea ſententia eſt, 
* judicem requiſitum debere hoc tantum inquirere, Ih ö 
& condemnatus Fuertt ; de quo uno ub: confliterit, nibil preterea 
6 inguirendum. To the ſame purpoſe Mynſiger, Objervat.. 
Cent. ob/. 69. « Tudex requiſitus, per exequanda ſententia, 


<* non poteſt de cauſa jam cognita cognojcere.” And Gail, 
0% lib. 2do. ohh. 130. No. 12. & 13.; and Hb. ino, 600% 
113. No, 8, 

Huber lays down the ſame poſition in a digreſſion, De 


| conflitiu legum in diverſts imperiis, ſubjoined to the title De 
legibus, in theſe words: © Rectores 1 imperiorum id comiter 


= agunt, ut jura cujuſque populi 1 intra terminas ejus exer- 


5 cita teneant ubique ſuam vim, quatenus nihil poteſtate 
% aut juri alterius imperantis ejulgue civium prejudicetur.“ 
And he ſubjoins, Fx quo liquet, hanc rem non ex ſim- 


+ plici jure civili, fed ex commodis, et tacito populorum 


conſenſu, elle petendam : T9 ſicut leges alter! ius Po- 
— 


in ſuo territorio ſitas, eadem non exſequitur, uti nec ſi 


Wy 
of 
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puli apud alium directe valere non poſſunt, i ita commer- 
ciis, et uſu gentium promiſcuo, nihil foret majus in- 
commodum, quam ſi res, jure certi loci validæ, mox a- 
libi diverſitate j juris infirmarentur; quod nullum videtur 
habere dubium.“ And he adds, par. 6. Similem u- 
ſum habet hæc obſervatio in rebus judicatis.” And gives 
ſeveral inſtances appoſite to the caſe in hand. 

Juſtice, on the laws of the ſea, p. 427. mentions a caſe, 15 


where it was agreed, that the judge-admiral of England 
muſt ſuſtain a decree of a foreign court of Admiralty. A- 


nother is mentioned in Rolles's Abridgment, tit. Courts, 
ſect. Admiralty; And Molloy, De jure maritimo et naval, 


b. 3. cap. 8. par. 8. treating of the laws of nature and 


nations, takes notice of a caſe, where execution was a- 
 warded by the judge of Admiralty in England upon a ſen- 


tence of the governor of Friezland: And he ſays, when the 


defender, upon being taken, brought his habeas corpus, 


the ſentence was adjudged well execute by the laws of na- 


tions, and according to the laws of the realm of England. 


The reſpondent has been the more particular in ſtating 


theſe authorities from the Engliſh practice, becauſe the 


petitioner pleads, that an Engliſh decree is intitled to no 
favour, in reſpect the Engliſh judges diſregard the deci- 
ſions of other nations; but if the reſpondent is rightly in- 


formed, our extracted decreets are received as probative be- 
fore the Court of Chancery, which is a court of equity, 


and, in that view, ſtands upon the ſame footing with the 


Court of Seſſion. 


Our own lawyers likewiſe all ſubſcribe to the truth af 
the doctrine laid down on this branch of the reſpondent's 


argument. The book called the Principles of Equity, the 


. Page 369. 


doctrines of which are as deep and ſound as they are 
ingenious, ſays, That with regard to a foreign decree ſuſtain- 
ing a claim, common utility, as well as regard to a 
2 — have eſtabliſhed a rule among all civilized 
: “ nations, 
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« nations, that a foreign decree ſhall be put in execution, An- 
« leſs Jome good exception be oppoſed to it in law and equity.” 
And as to a foreign decree diſmiſſing a claim, he ſays, © We 
not only preſume it to be juſt, but will not admit any 
© evidence of its being unjuſt.” 
1 to which, every deciſion upon this point, pro- 
nounced by your Lordfhips, has proceeded. Two deci- 
ſions are marked in the Dictionary, voce Foreign. The 


one was that of Goddart contra Swinton, zd Pecember 
1713, obſerved in Forbes's manuſcript ; the other, Ed- 
Wards contra Preſcott, 29th December 1720, obſerved by 


Hume. The petitioner is in a miſtake in derogating from 


the firſt of theſe deciſions, by ſaying, that a ſuppletory 


Proof was granted by the Court. The fact was, that the 
foreign decree was in favour of a company, and the proof 


that was granted was for inſtructing that the purſuer was 


a partner in that company. The reſpondent is adviſed, that 


in a deciſion, within theſe few weeks, your Lordſhips gave 
faith even to the ſentence of a court- martial, in the caſe of 
MHarg againſt Campbell of Killberry. _ 


The reſpondent, in this branch of his argument, has 


confeſſed, that one purſuing on a foreign decree will not 


have the benefit of a res judicata, if a palpable injuſtice 


appears in the face of it. But then the queſtion comes, 


cui incumbet to ſhow, that it is agreeable or diſagreeable to 
juſtice? The anſwer is obvious : The probatio plainly lies 


upon the objector to the decree. Your Lordſhips will pre- 


ſume it to be juſt, till it is proved to be palpably unjuſt. 
Now, what are the cicrcumſtances from which the peti- 


tioner infers the injuſtice of this decree? The petitioner 


complains, that he was the real inventer of the art practi- 
ſed by the reſpondent, and that judgment was pronounced 
againſt him upon the falſe evidence of one Macbeath. 


But theſe, as your Lordſhips ſee, are pure aſſertions; and 


aſſertions of this kind never will be wanting, when any 
perſon has intereſt to aver that he has ſuffered injuſtice by 
the 
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the decree 2 a court: Were any ear to ; be given to chem, 
the judgments of any court muſt paſs only for waſte pa- 
per, 10 the doctrine which the reſpondent hopes he has 
eſtabliſhed could have no effect. Your Lordſhips will not 
believe, upon Mr Clark's bare averment, that he was the: 
inventor of an art, of which the Court of King s Bench has 
found he was not the inventor, or that that deciſion pro- 
ceeded upon perjury and falſe evidence. 
The next ground upon which the petitioner attacks the 
Juſtice of the decree is, That coſts were awarded againſt 
him, not upon the opinion of the court, but upon a ſta- 
tute in the 23d year of Henry the eight. This is a very 
extraordinary accuſation of injuſtice: For as in the former 
complaint of injuſtice, your Lordſhips are defired to be- 
lieve, on the petitioner's mere aſſertion, and without the 
leaſt evidence in ſupport of it, that the Engliſh jury re- 
turned an unjuſt and partial verdict in favour of their 
own countryman, upon the oath of a fingle and perjured 
witneſs; fo, in this ſecond complaint, your Lordſhips are 
deſired, by the lump, to ſuppoſe the law ef England 1 to be 
_ unjuſt, becauſe it makes coſts of ſuit to be the conſequence 
of a verdict returned againſt a ſuiter. The reſpondent cannot 
ſee, that becauſe his cauſe was ſupported by a ſtatute found 
to be expedient for almoſt two centuries, that therefore it 
ſhould appear to be leſs juſt. Ihe ſtatute is not juris poſitivi, 
it is only declaratory of what was law before. The ſtatute 
deſerves, at leaſt, the ſame preſumption in its favour with 
the ſentence of à court, to wit, that it ſhould be ſuppoſed 
__ equitable, unleſs the contrary 5 proved. In the caſe, Ed- 
wards contra Preſcott, 29th December 1720, where the 
Court ſuſtained action upon a judgment of the Court of 
King's Bench, this argument was pleaded upon much 
ſtronger rounds by the defender; for, in that caſe, Mrs 
' Preſcott had been found liable in damages, upon an Eng- 
iſh ſtatute, which, it not unjuſt, was, at leaſt, extremely 
hard, to wit, that ſhe ſhould be obliged to pay the 
8 . damage done by a fire, becauſe it happened to break 
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out in her houſe. And what made the caſe ſtill ſtronger _ 
was, that before the action was brought before your 


Lordſhips, the ſtatute upon which the judgment in the 

King's Bench had proceeded, had been repealed in Eng- 

land as inexpedient. If, in that caſe, your Lordſhips ſuſtain- 

ed action upon the Engliſh decree, there can be little doubt 

with regard to the preſent, where the ſtatute, if there be 
any ſuch, is clearly ſupported by the ſtrongeſt equity. 

In a late caſe which was in Court from Dalkeith, John- 


ſton contra the ſheriff of Edinburgh had refuſed 


expences; the party complained, and with much ſhow of 


juſtice; but your Lordſhips affirmed the decree, and gave 


this reaſon for it, That in caſes of expences, inferior 


courts, who ſaw the behaviour of parties before them, 
might very well be truſted with the affair of expences or 


no expences. Now, if this compliment was paid to a ſhe- 
riff-court, it would be not a little extraordinary to refuſe 


the ſame degree of confidence to the Court of King's 


Bench. 8 


But ſuppoſing the fact to have been, of which it ſhall 
ſoon be ſhown there ate no evidence, that coſts in this 


caſe were given upon the ſtatute alone, and not upon the 
opinion of the court, it would not benefit the petitio- 


ner. If the fact is, which the petitioner much doubts, 


| that coſts are the unavoidable conſequence of a verdict 
in England ; yet ſtill when an. Engliſhman brings an 
action on which a verdict is to be returned, knowing 


the conſequence of that verdict, he agrees and ſubmits 


to the conſequence, and is not at liberty afterwards to 
complain of it: And, in the ſame manner, when a Scotch- 
man reſorts to the law of England, and brings an action 


which muſt be decided by a verdict, he agrees and ſub- 
mits to all the conſequences of that verdict, and cannot 
be allowed afterwards. to complain of them. If the law 


© Rood otherways the leiges of the two countries would ſtand 
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alone that your Lordſhips can believe. 
decree, | which the petitioner founds on to ſupport his aſ- 


2. | | : 
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om a very uncqual footing. - When an Engliſhman attacks 
an Engliſhman unjuſtly, he ſhall pay coſts for certain; 
when a Scotchman attacks an Enghihman' unjuſtly, he 
may return home to his own country, and maintain a plea 
in a ne court, that he is not n for quits decreed n 
Him ii the Engliſh court. e 6 | 


S8o far the reſpondent * follwieedichs petitioner: 8 argu= 
ment, on the ſuppoſition the fact was, that coſts were gi- 


ven in this eaſe upon the ſtatute; and not from the opinion 


of the court. But, in the next place, the reſpondent does 
not ſee where your Lordſhips have evidence that the fact 


was ſo. The decree does not ſay ſo; and it is the record 
The words of the 


ſertion, are theſe concluding words of the decree, * Ac- 
*« cording to the form of the ſtatute.” The words of the de- 


cree have been quoted above verbatim. The decerniture is 


but ſhort, and tbeſe concluding words; according to the 


form of the ſtatute,” apply, in common grammar, to all 
the parts of the decerniture, and therefore to the decree of 


abſolvitor, as well as to the decree of coſts. 
_ Thus the petitioner, upon whom the r oar, the 


onus probandi, lies, has failed in ſhowing the decree to be 
_ unjuſt, which, even upon his own argument, it is incum- 


bent upon him to do. But the matter does not reſt here; 


che decree was moſt juſt. A man who impoſes upon the 


and cheats his fellow- ſubj os by obtaining an 
exchaſivd% trade, under pretence of his inventing what be- 


. fore had been invented; by others, and who haraſſes his 
 fellow-ſubjecs'by-law+ſuits in ſupport of his patent thus 
unjuſtiy obtained, deſer ves, according to all the rules of 


C * 


private ju and public utility, to have coſts decerned 


againſt him. = The petitioner confeſſes the point in iſſue 

betwixt the parties aas, vrhether the reſpondent had made 
8 che a catd in queſtion We the petitioner s patent, ha 
IR e 
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n 


1 owns that evidence was brought of it; though, upon 
bis own aſſertion, he ſays, there was only a ſingle evidence 
| brought of it. Now your Lordſhips know, that, in a 

trial at law in England of a civil queſtion, the depoſition 
is not ſet down upon record; and therefore if, after a 
trial at law in England, the one party was to be allowed 

to bring evidence in Scotland that ſatisfying proof was not 
brought in the Engliſh trial, and the other party put to 
proof that ſatisfying evidence was brought, a victory in a 
ſuit of England, betwixt Scotch people, would be no more 

than a ſhadow. There would be conſtant claſhings be- 
twixt the ſentences of the courts of the two nations; and 
human invention could not fall upon a more effectual 


expedient to keep the two nations in a ſtate of ſuſpicion, 


and diſtruſt with, and diſtance from each other. 


II. The next ſolid ground, on which the Lord Ordinary I 


interlocutor may be ſupported, is, that the petitioner him- 
ſelf was the provoker in the Engliſh action; and there- 
fore muſt ſubmit to the award of an Engliſh court, though 
a foreign one, becauſe he himſelf choſe it. If the reſpon- 
dent had been the provoker in that foreign court, the pe- 
titioner might be heard to complain of the hardſhip; but 


when it was he ba drew he * there, he can- 
not. 


This is not 7 e in epi of equity ſo broad 


chat, without the aid of argument, the mind at once aſ- 
ſents to it; but it is likewiſe founded in the ſtrict prin- 
| ciples of 3 A bond granted, or contract entered into, 


in England, France, or any other country, liable to no 8 


exception of che laws or forms of that country, is always 


ſuſtained here, however defective it may be in thoſe ſolem- 
nities which are required by our cuſtoms. The reaſon is, 
that the party, by binding himſelf in the forms of the la wof 


the country in which he reſides, ſhows, that he means to wave 
allobjections from the want of ouſery: ance of the forms of the 


| , law 
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law of this country. Many other inſtances. might be given 
to ſhow the rule to be general, that whatever is contracted 
formally and legally in one country, if clear injuſtice does 


not appear, is the foundation of action in another. Now 


no diſtinction can be made between contracts entered in- 


to, and decrees pronounced at the inſtance of the perſon 
who ſeeks the decree, though the decree ſhould be pro- 

nounced againſt him. And, indeed, judicial proceedings 
and decrees are, in law, conſidered as contracts; ſeeing | the 


conſent of parties muſt be inferred, from their appearing 
in court, and joining iſſue in the cauſe. Litiſconteſtation 
is really a contract, by which parties agree, that, if 
facts ſhall be proved, the defender ſhall be decerned in 
terms of the libel; and, if it ſhall not be proved, that he 
ſhall be aſſoilzied. If the conſequences of a contract are 
thus inferred againſt both purſuer and defender from litiſ- 
conteſtation. much more muſt it be inferred: againſt the 
purſuer, who chuſes his forum, who provokes to N 
ment, who leads and is not led. 


Upon theſe principles, your dne Redided: the re- 
maarkable caſe betwixt Captain Hamilton and the Dutch 


Eaſt-India company, on the 24th July 1731. It is thus 
collected 1 in the Dictionary, title Foreign, page 323. © Cap- 


tain Hamilton having arreſted the effects of the Dutch 


Eaſt-India company, juriſdictionis fundende gratia, brought 
e an action againſt the company for damages alledged ſuſ- 
4 tained by him, through their violent ſeizure and confiſca- 

tion of a ſhip and cargo belonging to him in the Eaſt- 
„Indies. The defence was, that the ſhip and cargo in 


« queſtion were, in due courſe of law, condemned and 
cc 


- confiſcated in the council of juſtice of Malacca ; which, 


upon Captain Hamilton's appeal, was confirmed by the 


the council of juſtice at Battavia ; and therefore they 
are ſafe exceptione rei Judicate : Which exception the 


3 Lords ſuſtained. is 


te 
ce 
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In confirmation of this doctrine, the reſpondent muſt 
mention another caſe, not ſo much for the ſake of the de- 
ciſion itſelf, as for the ſake of Preſident Dalrymple's obſer- 
vation upon it. Both together are thus taken notice of in 
the aforeſaid page: A bond betwixt two Scotſmen at Lon- 
* don being challenged by the granter before the Court 
of Chancery, and the creditor once appearing, but 
thereafter withdrawing, a ſentence pronounced redu- 

cing the bond, this was not found ſuch a res judicata, 
as to bar the creditor from purſuing for the debt in Scot- 
land ; Fountainhall, 24th February 1698; Cochran of 
Ochiltree contra Earl of Buchan.” Prefident Dalrymple, 
who obſerves this deciſion, June 1698, make this remark, 
That if the creditors had provoked to judgment before 
(the Chancery, it is like the Lords would not have found 
the decree reviewable at his inſtance who had made elec- 
* tion of the judicature.” This ſhows the deciſion pro- 
ceeded on a different face from what occurs in the pre- 
ſent caſe. 8 . 
It is ſaid for the petitioner, That, in theſe two caſes, 
the foreign decrees were not founded upon in this Court 
as grounds of action, but as grounds of defence againſt 
a new action brought in the courts of this country; and 
that therefore, in theſe, the exceptio rei judicatæ pro- 
* perly applied.” It is anſwered, in the caſes of Goddert 
and Swinton, Edwards and Preſcott, where a foreign de- 
cree was ſuſtained as the ground of action in this court; 
and in the caſe of Wilſon and Brunton, where the ſame 
thing was adjudged in the Houſe of Lords, the decrees 
were founded upon as grounds of action, not as grounds 
of exception. The petitioner himſelf confeſſes, that if he 
was to attack the reſpondent in Scotland, the reſpondent 
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= would be ſafe, by the exceptio rei judicate, ſo that he ac- | 


knowledges one part of the decree to be binding in Scot- 
land; but upon what principle he can diſtinguiſh be- 
— ae e _. twixt 
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twixt one part of the decree and another, is not eaſy to 
conceive. Had two ſeparate and unconnected things been 
found in the decree, he might without indecency have at- 
tacked one part of the decree, while he owned, he was 
bound: by the other; but coſts of ſuit are ſo ſtrictly con- 
need mis the juſtice applied, that the one was a natu- 
ral conſequence: of the other, and is almoſt the ſame thir 
with it; ſo that the petitioner muſt either yield that both 
parts of the decree are binding, or object to both. 
g The petitioner pleads, That, in the caſe of Brunton 
againſt Wilſon, your Lordſhips did not ſuſtain the 
verdict. of an Engliſh jury as a concluſive. ground of 
action in this Court; = that, in the caſs of Mull- 
divan, you did not ſuſtain the verdict of a Scotch jury 
n the Juſticiary- court, as a concluſive ground of action 
in this Court. . 
It is anſwered, The reaſon why your Ledde laid 
open the verdict of the Engliſh jury was, That there was 
evidence before you, from whence you were enabled to 
form a judgment whether the verdict was juſt or unjuſt; 
and, upon the conſideration of it, your Lordſhips were of 
opinion: that the verdict was unjuſt. In that caſe there 
was a: ſpecial: verdict, that is, he jury found ſuch and 
ſuch things, and from thence a certain concluſion was 
drawn. This was the ſame thing as if the depoſitions of 
the witneſſes had been before you; whereas neither is the 
caſe here. You! have neither the depoſitions of the wit- 
neſſes, nor a ſpecial verdict of a jury; and therefore you 
have no data, from whence you can infer the injuſtice of 
the decree. At the ſame time, the deciſion has loſt its 
authority, becauſe it was reverſed in the houſe of Lords. 
Nor is it any objection that it was reverſed ex parte. It is 
well known that, in ſuch caſes, the Houſe of Lords examine 
the decree with even more attention than if there was an 
appearance. With regard to the caſe of Mulldivan, there 
— M ; were 
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were ſuch a number of blunders in the procedure of tlic 
jury, that it has never been looked upon as a caſe from 
which a general rule can be drawn. 

It is pleaded for the petitioner, © That it is provided 


© Majeſty, or any fix or more of his privy council, that 


the grant was contrary to law, or prejudicial to the art 


40 
4 


of his Majeſty to that purpoſe, under the privy _ Rs 
patent ſhould ceaſe and be void. This proviſion, it is 
ſaid, points out the only way by which the ia 8 


(c 
Cc 
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60 


the patent was recalled by the privy council.” 


Ihe reſpondent can hardly believe Mr Clark 1 is ſerious 
in this argument. In point of authority, the Court of 
King's Bench have certainly been of a different opinion 


from him, as they determined the cauſe ; and the preſump- 


tion certainly is, that that court judged properly with 
regard to its own powers. In fact, we know that queſtions 


are tried in both countries with regard to unrecalled pa- 
tents; and it is certainly a very uncommon argument, that 


i becauſe his Majeſty thinks fit to give an additional ſecuri- 


ty to his ſubjects, againſt the inconveniencies that might 


ariſe from grants obtained upon mere repreſentations, that 
therefore they ſhould be deprived of the remedy compe- 


tent at common law. Beſides the abſurdity of this propo-— 
ſition, the reſpondent would humbly apprehend, that the 


power of appropriating the determination of ſuch cauſes to 
the privy council alone, is not veſted, by the Britiſh conſti- 


tution, in the Crown, even could it be ſuppoſed capable 


of ſuch injuſtice. The petitioner's argument goes this length, 


that when the King gives a manan excluſive patent, he, and he 


only, can recal it. If this was true, the King might create 
; | | ten 


in his patent, that if it ſhould be made appear to his 


not invented by Thomas Clark, that upon a declaration 


patent could be attacked ; and that a court of law had 
no power to judge any queſtion with regard to it, until 


. LO 
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ten thouſand monopolies, and the ſubject could have no re- 
An in courts of juſtice againſt ſo dangerous a prerogative. 
= Were there any doubt with regard this argument, there 
| is another. clauſe in the patent by which it would be ſuffi- 
ciently explained. It is there ſaid, that the patent ſhall 
not be conſtrued to extend to give privilege unto the ſaid 
Extract of 6 Thomas Clark, ec. to uſe or imitate any invention or 
a 6 work whatſoever, which had theretofore been found out 
4. gr invented by any other of his Majeſty's ſubjects.“ The 
Court of King's Bench were certainly judges with regard 
to this article; and they have found, that Mr Clark was 
not the 1nventor of the art practiſed by the reſpondent. 
Wbat other conditions may be in the patent, the re- 
ſpondent has no opportunity to know] for the petitioner 
has never produced it in this Court, and What the reſpon- 
dent knows of it, is only from the recital of it in the decree. 
It is pleaded for the petitioner, That the Engliſh jury 
exceeded their powers; for that the queſtion in iſſue was 
not the validity of the patent: The patent was unrecal- 
« ks that patent was the petitioner's title, and the Jufy 
had no right to inquire into the merit of it. 55 
It is anſwered, This is juſt the ſame objection with the 
former, couched in different words. The petitioner's com- 
plaint was, that che reſpondent had infringed a patent gi- 
ven to him as the inventor of an art: The reſpondent's 
anſwer was, That he knew and had practiſed the art be- 
fore the patent was obtained; and the petitioner confeſſes 
he brought evidence of it to a certain degree. The pro- 
feſſion of the parties, the circumſtances of the caſe, the 
proof confeſſed to be led, all ſhow that this was the iſſue 
betwixt the parties. On the merits of this queſtion a court 
of juſtice had a right to determine, other ways the Crown 
have prerogatives which the higheſtprerogative-lawyers have 
not hitherto thought of. It is 88 the Englith lawyers 
underſtand the 2 of their own country as well as we do; 


= a 
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if it Bad occured to them that the j jury {Rnd exceeded their 
powers, they would have entered an exception, and de- 
murred to the judgment. The petitioner would never have 
come into this Court to ſave his L. 70 Sterling, when he 
could have ſaved it in the court where he was, and have 
put L. 500 in his pocket beſides ; and therefore your Lord- 
thips will. preſume, that the judgment given was within 
the powers of the court, and according to law. Nor 1s this 


. preſumption any great ſtretch: conſidering who preſides at 


preſent in the Court of King's Bench. 
The laſt thing pleaded for the petitioner is, That the 


courts -of one country never inflict penalties on the ſen- 


tences of another: That by act, the 23d of Henry the 
Eight, if the party loſing cannot pay coſts of ſuit, he 
muſt ſuffer in perſon ; and it is aſked, if your Lordſhips 
would have inflicted a perſonal puniſhment upon the peti- 
tioner, ſuppoſing he had been in a ſtate of N to pay 
coſts of ſuit? 
It is anſwered, The petitioner cannot hope that your 
| Lordſhips will confound the awarding of coſts with a pe- 
nal ſentence, as the payment of expences is. the natural 
and unavoidable conſequence of a perſon's having brought 
a Iitigious and ill-grounded law-ſuit. If your Lordſhips 
were to find, that the petitioner was not to pay theſe 
- .._expences, it would in reality be inflicting a penalty up- 
on the reſpondent, who is in no degree to blame; and, 


of conſequence, the petitioner's. argument turns againſt 


himſelf. 


The queſtion inthe caſe of Wilſon contra Brunton, where the 
doctrine founded upon by the reſpondent was affirmed by 
the Houſe of Peers, was with regard to coſts ; and in the 
caſe of Edwards againſt Preſcott, the Lord Chief Juſtice 

had found Mrs Preſcott liable in *. 40 of coſts, and L. 200 


of damages. There it might have been pled, with ſome _ | 


juſtice, that the judgment was penal; but your Lordſhips 
ſuſtained it as he ground of action in Scotland. 


E III. 
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IH. The laſt ground on which the interlocutor may be 
defended is, that if the petitioner. Rad injuſtice done him, 
he had relief in i The verdict of a jury is not final 
in civil caſes. The petitioner might have moved for a 
new trial, and would have got it, if injuſtice was done 
him; or he might have preferred a bill of exceptions, and: 
| brought the caſe before the twelve judges of England; and 
if juſtice was not done him upon that, he might have ap- 
cy to the Houſe of Lords: So that his ſecking redreſs. 
8585 when he might have got it, if he deſerved it, in the 
country where he brought his action, is litigious and ha- 
raſſing to the laſt degree; and could only ariſe from a vain 
hope, 1 5 this Court would do an inte, Wach che 

Engliſh courts would not do {+ =: 
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Tn reſpect where, Sc. 


JOHN DALRYMPLE. 


